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September 23, 2019
Via Hand Delivery

Supreme Court of California
350 McAllister Street
San Francisco, CA 94102

Re: Adverse Effects of the California Bar Exam Cut Score

Dear Chief Justice Cantil-Sakauye and Justices of the Supreme Court of California:

This summer, thousands of applicants across the state sat for the July 2019
administration of the California Bar Exam. In November, these aspiring test-takers
will learn whether they may take their place among the next generation of lawyers
admitted to the California Bar.

For far too many, the answer will be no—not because they are unprepared to
practice law, but because California maintains an arbitrarily high passing score.
The Exam’s “cut score” is the second highest in the United States and
disproportionately excludes applicants of color from the practice of law. Separate
and apart from the cut score, there are significant questions regarding the validity
of the Bar Exam and whether it fulfills its purpose of assessing minimal competency
to enter the legal profession.

As explained below, California ChangeLawyers, Impact Fund, and ACLU of
California respectfully request a meeting to discuss how to mitigate the ongoing
disparate impact of the current cut score until the State Bar identifies a less
discriminatory alternative that effectively assesses minimal competency.

I The Bar Exam’s Cut Score Is Inexplicably High

Since its first administration in 1920, the Bar Exam has evolved under this
Court’s supervision. Most recently, in 2017, the Court reduced the length of the Bar
Exam from three to two days, shortened the Exam to five essays and one

performance test, and adopted an equal weighting of the written and multiple-
choice components.!

One element of the Bar Exam, however, has remained constant for over three

decades—its cut score. In 1987, California set the cutoff at 144 on a 200-point scale.?
There the score has remained.
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California’s cut score is the second-highest in the country, surpassed only by
Delaware’s cut score of 145.3 The high cut scores used by California and Delaware
are aberrant among their sister states. The median cut score across the country is
135.4 The vast majority (nearly 80%) of jurisdictions use a cut score within a few
points of this national median (between 131 and 138).> New York has the legal
market most closely comparable to that of California and sets its cut score at 133,
two points below the national median.6

California inexplicably remains an outlier. Testifying before the California
State Assembly Committee on Judiciary in February 2017, the former State Bar
Executive Director, Elizabeth Parker, said: “When you ask why is it set at 144, I'm
embarrassed to tell you, there’s no good answer.”” Her response remains true today.
This Court directed the State Bar to begin study of the cut score in 2016, but the
Standard Setting Study that evaluated the score is methodologically flawed and
incomplete.8 Neither of the 2016 studies commissioned demonstrated the content
validity of the Exam nor did they provide valid scientific support for the 144 cut
score.?

California applicants suffer the consequences of this unjustified cut score.
Despite outperforming the national average on the MBE,10 California test-takers
pass at significantly lower rates than their counterparts across the country. (See
Figure 1.) Across a ten-year period, the average pass rate in California was just
46%, while New York test-takers averaged 61% and national test-takers averaged
63%.11 There is no evidence that the practice of law in California is more complex or
sophisticated, warranting a higher cut score and corresponding lower pass rate.

Figure 1. Bar Passage Rates, 2009-2018.
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II.  The Bar Exam’s Cut Score Has a Disparate Racial Impact

The high cut score for the Bar Exam has a disparate impact on aspiring
lawyers of color. Test-takers of color have consistently experienced lower pass rates
than their white counterparts over the past 11 years.12 (See Figure 2.)

Figure 2. Pass Rates by Race for July Administrations, 2007-2018.
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Source: State Bar of Cal., California Bar Exam Statistics (2019)

<http://www.calbar.ca.gov/Admissions/Law-School-Regulation/Exam-Statistics> (as of July 11, 2019)
(derived from available data).

This gap is not new. The State Bar first identified the racial disparity in bar
passage rates over thirty years ago, when a study found that Asian, Latino, and
black test-takers passed the 1985 and 1986 exam administrations at rates 10 to 33
percentage points below white test-takers.13 This disparity has persisted over time
and continues today.14 (See Figure 2.) Slightly over 49% of white test-takers passed
the July 2018 administration, while only 19.76% of black test-takers, 35.85% of
Hispanic test-takers, 35.49% of Asian test-takers, and 29.75% of other minority
test-takers passed.15

Failure to pass the bar exam exacts an economic toll on test-takers. Samuel
Chang, a former governor of the ABA Law Student Division and U.C. Hastings law
student, testified before the Assembly Judiciary Committee, “Simply put: no bar, no
job.”16 He explained that many law firms or organizations rescind job offers for
students who fail, increasing the risk of unemployment,.17 Also, “[m]ultiple retakes
of the California bar exam mean more law students have to add to their already
burdensome debt” because students must incur the $830 fee to re-take the exam,
about $2,000 in bar preparation fees, and thousands of dollars of ongoing living
expenses.!8 These costs add to a spiraling crisis of debt that includes student loan



Supreme Court of California
September 23, 2019
Page 4

payments that students cannot meet without a steady income. Given that black and
Latino law school graduates generally have higher debt burdens already,!® the
financial costs of failing the bar present significant hurdles as they attempt to
launch their careers.

III. This Court Should Continue Its Efforts to Reduce Racial
Exclusion in the Legal Profession by Addressing the Effects of
the Bar Exam’s Cut Score

People of color have long faced barriers to entering the legal profession.
Historically, legal education was unattainable for many students of color because
they lacked an undergraduate degree and sufficient funds.20 Well into the twentieth
century, many law schools across the country maintained quotas limiting
enrollment of minority students or excluding them altogether.2! The American Bar
Association imposed stringent standards on law schools that made it more difficult
for black students to seek a legal education, and the association did not admit its
first black lawyer until 1950.22

The legal profession in California shares a similar history of discrimination, a
wrong that this Court has sought to rectify. Until 1878, state law limited bar
admission to white males.23 Even after the California Legislature repealed that law,
the bar did not admit its first black lawyer for nearly another decade, and it was not
until 1915 that the first black student matriculated at a California law school.24 The
federal Chinese Exclusion Act and state laws sanctioning discrimination against
Chinese people also gave rise to a “sordid chapter of our state and national \
history.”?5 During this period, in 1890, California denied Hong Yen Chang, the first
Chinese-American lawyer in the United States, admission to the state bar.26 In
2015, the Court posthumously admitted Mr. Chang and acknowledged that “the
discriminatory exclusion of Chang from the State Bar of California was a grievous
wrong” and “a loss to our communities and to society as a whole, which denied itself
the full talents of its people and the important benefits of a diverse legal
profession.”27

In addition, in 1931, the Legislature restricted bar membership to United
States citizens.28 It took 41 years for the Court to invalidate that exclusion as
unconstitutional.?® In doing so, the Court called the law “the lingering vestige of a
xenophobic attitude which . . . also once restricted membership in our bar to persons
who were both ‘male’ and ‘white.”30 By that time, the exclusion law had already
precluded the admission of Sei Fujii, a Japanese immigrant lawyer who championed
civil rights.31 He was the named plaintiff in Sei Fujii v. State of California (1952)
38 Cal.2d 718, in which this Court struck down California’s discriminatory Alien
Land Law.?2 The Court posthumously granted Mr. Fujii admission two years ago,
recognizing that “Fujii’s work in the face of prejudice and oppression embodies the
highest traditions of those who work to make our society more just.”33 See also In re
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Garcia (2014) 58 Cal.4th 440, 467 (granting admission of Sergio Garcia, an
undocumented immigrant, to the California Bar).

While laws condoning racial discrimination are gone, the abnormally and
arbitrarily high cut score effectively continues to exclude people of color from the
ranks of California’s lawyers.

IV. The Bar Exam’s Cut Score Decreases Diversity in the State’s
Legal Community

The disproportionately low bar passage rates for applicants of color
contribute to a legal profession that the State Bar recognizes “does not match the
state’s demographic richness,” when the majority of its residents are people of
color.34 In contrast, the State Bar reports that the majority (68%) of its attorneys
are white, while only 13% are Asian, 7% are Latino, and 4% are black.35 The cut
score ultimately leads to disparities on the bench as well; the judiciary in California
is 67% white.36

The racial disparity caused by California’s abnormally high cut score
produces real-world consequences that are detrimental to our state’s legal system
and access to justice. A diverse legal profession helps promote public confidence and
positive perceptions of the legal system, higher quality legal services, and fairer
representation.?” People of color have historically felt unfairly treated by the legal
system.3® They should instead have an equal opportunity to retain counsel from
diverse backgrounds who are sensitive to their experiences and make them feel
comfortable.?? A more diverse bar could also facilitate access to justice as attorneys
of color are more likely to practice public interest law in the public and nonprofit
sectors.0 In a state where nearly eight million people qualify for legal aid,4!
California faces an urgent need for lawyers who will serve the public interest.42

The lack of diversity in the legal profession is directly associated with
California’s unjustifiably high cut score.43 The State Bar’s own studies confirmed
that lowering the cut score would help address the racial disparity. Lowering the
cut score to the national median of 135 for the July 2016 administration would have
increased passage rates among blacks by 113.5%, Hispanics by 74.9%, Asians by
57.7%, and whites by 42.3% that year.44

V. The Bar Cut Score’s Racially Disparate Impact Interferes with
the State’s Promises of Equal Opportunity and Diversity in the
Legal Profession

The public policy of California prohibits discrimination on the basis of race in
the licensing and employment of individuals seeking to enter a profession. The
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State Constitution and statutes contain multiple promises of equal employment
opportunity, generally and specifically with regard to the legal profession.

Article I, Section 8 of the California Constitution forbids disqualifying
someone from pursuing a profession because of race, color, or national or ethnic
origin. California statutes further forbid discrimination in any program or activity
conducted, operated, or administered by the state or that receives financial
assistance from the state.4’ State law also prohibits discrimination in employment
or any licensing qualification, including exams, because of race, national origin, or
ancestry.46 California law recognizes that racial discrimination in employment
harms employees, employers, and the public at large. 47

The Business and Professions Code calls protection of the public, including by
supporting greater access and inclusion in the legal system, the “highest priority”
and “paramount.”’#® In 2018, in part as a response to racial disparities in Bar Exam
pass rates and the underrepresentation of people of color in the bar and on the
bench,*® the Legislature formally stated its “commitment to and support of effective
policies and activities to enhance access, fairness, and diversity in the legal
profession and the elimination of bias in the practice of law.”50 The Legislature
declared that: (1) “[t]he rich diversity of the people of California requires a justice
system that is equally accessible and free of bias and is a core value of the legal
profession”; (2) “[d]iversity and inclusion are an integral part of the State Bar's
public protection mission to build, retain, and maintain a diverse legal profession to
provide quality and culturally sensitive services to an ever-increasing diverse
population”; (3) “[d]iversity increases public trust and confidence and the
appearance of fairness in the justice system and therefore increases access to
justice”; and (4) “[t]he State Bar should continue to increase diversity and inclusion
in the legal profession.”51

The State Bar cannot achieve these goals so long as the cut score operates as
a discriminatory barrier to entry into the legal profession. Continued failure to take
steps to address the racially disparate passage rates that result from the current
cut score of 144 would contravene state laws and policies that promise equal
employment opportunity and promote a diverse legal profession in California.

VI. Concerns Regarding Racial Disparities in Bar Exam Pass Rates
Have Repeatedly Been Raised

The undersigned are not alone in raising concerns over the current cut score.
In a February 2017 letter, the deans of 20 ABA-accredited law schools in California
asked this Court to adjust the cut score to “bring our exam in line with the approach
taken by other economically significant states” as a response to the historically low
pass rates for the July 2016 administration.52 They predicted the high cut score will
“ultimately have a dire impact” on minority representation in the legal profession.53
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In a 2017 letter to this Court, Professor Deborah Merritt wrote, “The
combination of a non-validated exam, an unusually high cut score, and a racially
disproportionate impact is very troubling from both a social science and policy
perspective.”54

In May 2019, the Assembly Judiciary Committee convened a hearing on the
lack of diversity in California’s judiciary and legal profession. The Committee’s
briefing report found that “[t]he California Bar Exam is a Significant Hurdle for all
Law Graduates, But Especially for Underrepresented Minorities,” and that “[i]f
California’s passing score were reduced to the national average score, the racial
disparities would not disappear, but they would be significantly reduced.”?5 At the
hearing, U.C. Irvine School of Law Dean L. Song Richardson testified that “[i]f we
care about diversity and inclusion in the legal profession, . . . then the current bar
exam cut score is simply unconscionable[,]” and that “[b]ecause of our outlier cut
score, many of our promising and talented law graduates are losing their jobs and
increasing their debt. So it is abundantly clear that our abnormally high cut score
adversely impacts the diversity of the legal profession.”56

Former State Bar President Jeffrey L. Bleich also described the impact of the
high cut score in a recent op-ed. He wrote that the “disparity in passage rates leads
to a disproportionately white legal community that doesn’t reflect the demographic
composition of the state.”57

These concerns echo those of other scholars who have identified the disparate
impact of bar exams on people of color in California and other states.58

VII. The State Bar’s Review of the Bar Exam Should Ensure That It
Effectively Assesses Minimum Competence

California law permits the Bar Exam to test solely for “minimally needed
competence for entry-level attorneys,” and the cut score must be set to reflect that
purpose.’® The State Bar recently embarked on a new study of both the Bar Exam
cut score and its content to ensure that it maintains “a timely, fair, and
appropriately resourced admissions system for California lawyers.”6? The study has
begun with an Attorney Practice Analysis, including a state-wide survey and focus
groups, with a final report expected by the end of 2019. The report and the
subsequent review of the Bar Exam must be methodologically rigorous in order to
support scientifically sound recommendations to the Supreme Court.

Scholars, practitioners, and bar associations have long criticized bar exams in
their current form for focusing on routine memorization and failing to test the skills
lawyers rely on in their work.61 As former State Bar President Bleich recently
wrote, “Our bar exam is not a precise instrument that perfectly calibrates the
quality of a lawyer. The bar exam focuses on the ability to memorize mountains of
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information and on critical reasoning. . . . But at some point, the test measures
meaningless differences in those skills, while overlooking other essential real-world
lawyering capabilities and traits that the exam does not measure at all.”é2 In
addition to addressing the harmful effects of the current cut score, the State Bar
should consider modifying the Bar Exam to incorporate elements of legal practice.
Such an exam could be developed based on California’s own performance test or
Canada’s psychometrically validated exams.63

The State Bar could also consider supplemental requirements of experiential
learning, such as Delaware’s clerkship program, which currently requires that
applicants complete an aggregate five months of full-time service and twenty-six
discrete tasks,®4 or New York’s requirement that applicants complete at least fifty
supervised pro bono hours.%5 Other professions such as medicine, architecture, and
counseling require completing experiential learning programs for licensing.66
Alternatively, the State Bar could evaluate adopting graded skills-assessment
courses that precede bar admission.6”

VIII. Request for Immediate Action

Given concerns about the Bar Exam cut score’s legality and impact shared by
practicing attorneys, law school deans, and bar associations across the State, there
are steps that the Supreme Court and Committee of Bar Examiners can and should
take right away.

First, the Supreme Court should adjust the Bar Exam cut score to 135, the
national median score, pending the completion of a job analysis and content
validation study of the Bar Exam.

Second, the State Bar should continue progress toward a scientifically sound
study of the Bar Exam to determine whether it tests for the minimum level of
competency required of an entry-level attorney. The State Bar’s review of the Bar
Exam should consider: (1) whether maintaining the Exam in its current form and
permanently adjusting the cut score to the national median cut score would provide
a reliable measure of competency; and (2) whether there is an alternative
assessment that more accurately evaluates minimal competency with less
discriminatory outcomes.

Thank you for your consideration of our concerns. We would welcome the
opportunity to speak with you in person regarding these proposals to reduce the
deeply troubling disparities in the bar passage rate. We would be pleased to work
together to improve the diversity of the legal profession and judiciary and access to
the legal system in California.
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Sincerely,

04—

Christopher Punongbayan
Executive Director

California ChangeLawyers
180 Howard Street

Suite 1220

San Francisco, CA 94105

Ol AMSH

Jo¢elyn D. Larkin
Extcutive Director
Impact Fund

2080 Addison Street
Suite 2

Berkeley, CA 94704

cc: Committee of Bar Examiners (by mail)

Abdi Soltani

Executive Director

ACLU of Northern California
on behalf of

ACLU of California

39 Drumm Street

San Francisco, CA 94111
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